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� Global overview of laws & prosecutions 
� Global HIV criminalisation hot-spots 
�  International guidance and advocacy 
� Encouraging international policy developments 
�  Impact on public health 
� Guidance for HIV nurses in Canada 
� The UK situation 
� Who gets prosecuted 
� Further resources 

 

HIV and criminalisation: a local and 
international perspective 
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P 20, HIV AND THE LAW: RIGHTS, RISKS & HEALTH, JULY 2012              
WWW.HIVLAWCOMMISSION.ORG 
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Where we know HIV exposure /
transmission is a crime… 

HIV-SPECIFIC LAWS, REPORTED PROSECUTIONS    

REPORTED PROSECUTIONS UNDER GENERAL LAWS 
NO REPORTED LAWS / PROSECUTIONS 
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Global law enforcement hotspots 
 

*BASED ON KNOWN ARRESTS/PROSECUTIONS PER 1000 PLHIV  
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UNAIDS guidance / Oslo Declaration on 
HIV Criminalisation  

  

Read and sign the declaration at www.hivjustice.net/
oslo 
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Encouraging policy developments (1) 

•  Netherlands: ‘Detention or Prevention’ (2004) led to very 
limited role of criminal law via Supreme Court rulings on 
risk (2005-7) 

•  Denmark: Government acknowledges reduced risk/harm, 
suspends HIV-specific law (2011); currently undecided on 
new or no law. 

•  Switzerland: ‘Swiss statement’ on viral load/risk leads to 
acquittal in Geneva (2008). Law on Epidemics revised in 
2012 so only intentional communicable disease 
transmission a crime (2016) 
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Encouraging policy developments (2) 
 

•  Sweden: Criminal and public health law used together for 
most draconian approach to PLHIV in Europe. ‘Swedish 
statement’ on sexual HIV risks (2013) impacted two cases 
resulting in major policy shift, Government review pending. 

•  United States: Iowa became the first US state to 
‘modernise’ its draconian HIV-specific criminal law in May 
2014. Iowa Supreme Court recognises science. 

•  Canada: Criminal law and public health workshop (2013); 
Practical guide for HIV nurses (2013); ‘Canadian 
consensus statement’ on HIV sexual risks (2014) 
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Download from: http://bit.ly/hivnursescanada 

Canadian nurses guide (2013) 
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Question 1  
 

Who can be prosecuted in England and Wales?  
 
•  A. Someone with HIV who doesn’t disclose and 

exposes a sexual partner to the risk of transmission. 
•  B. Someone with any STI who doesn’t disclose and 

exposes a sexual partner to the risk of transmission. 
•  C. Someone with HIV who recklessly or intentionally 

infects a sexual partner. 
•  D. Someone with any STI who recklessly or 

intentionally infects a sexual partner. 
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Question 1 (Answer)  
 

Who can be prosecuted in England and Wales?  
 
•  A. Someone with HIV who doesn’t disclose and 

exposes a sexual partner to the risk of transmission. 
•  B. Someone with any STI who doesn’t disclose and 

exposes a sexual partner to the risk of transmission. 
•  C. Someone with HIV who recklessly or intentionally 

infects a sexual partner. 
•  D. Someone with any STI who recklessly or 

intentionally infects a sexual partner. 
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The UK situation: Law 
 

England, Wales, NI: Offences Against the Person Act 1861 (OAPA 1861).  
Section 20, 'reckless transmission’, grievous bodily harm. 
 
A person may be prosecuted and found guilty of reckless transmission of a 
sexual transmitted infection if all of the following apply: 
•  They knew they had an STI  
•  They understood how that STI is transmitted and that they might be infectious  
•  They had sex with someone who didn’t know they had an STI   
•  They had sex without using ‘safeguards’ (following healthcare worker’s 

advice) 
•  They are found to be only the person who could have transmitted the STI to 

their sexual partner(s).  

Scotland: Common law offence of ‘culpable and reckless conduct’.  
•  Exposure to HIV (without transmission) can be prosecuted. 
•  All prosecutions so far have concerned reckless behaviour, although the 

prosecution of intentional transmission is also possible. 
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The UK situation: Prosecutions 
 

•  England & Wales: First prosecution and conviction for ‘reckless’ HIV 
transmission in Oct 2003 (Mohammed Dica).  

•  Since then, to our knowledge, 22 cases have gone to court, but many 
more investigated; one death during proceedings. 

•  16 HIV convictions since 2003 (plus one hepatitis B and one herpes); 
4 acquittals. 

•  Scotland: First prosecution and conviction for ‘culpable and reckless 
conduct’ Feb 2001 (Stephen Kelly)  3 HIV convictions (one of these 
also for Hepatitis C; and one of these also for three counts of 
‘exposure’) 

•  England & Wales created prosecutorial (2008) and police guidance 
(2010) informed by science to limit overbroad application of law. 
Scotland followed in 2012. 
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Who gets prosecuted in England & Wales?  
 

Of 22 cases which got to court –  

•  9 black African-born male heterosexual defendants (2 acquittals, 
one death) and 1 black Caribbean male het defendant 

•  7 white European/British-born male heterosexual defendants 

•  3 white male European/British-born gay defendants (2 acquittals) 

•  2 white European/British-born female heterosexual defendants. 
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Question 2  
 

Who gets disproportionately prosecuted in 
England and Wales?  
 
•  A. White UK / European-born gay men 
•  B. African-born heterosexual men 
•  C. Caribbean-born heterosexual men 
•  D. White UK / European-born heterosexual 

men 
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Question 2 (Answer) 
 

Who gets disproportionately prosecuted in 
England and Wales? 
 
•  A. White UK / European-born gay men 
•  B. African-born heterosexual men 
•  C. Caribbean-born heterosexual men 
•  D. White UK / European-born heterosexual 

men 
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Who gets prosecuted in England & Wales? (2)  
 

Ethnic breakdown of male heterosexuals living with diagnosed HIV 
in UK: Total: 12,160 

White: 3,872 [31.8%] – 41.2% male heterosexual defendants 

Black African: 6,555 [53.9%] – 52.9% male hetersexual defendants 

Black Caribbean: 581 [4.8%] – 5.9% male heterosexual defendants 

Source: Yusef Azad, NAT. The criminal law and HIV transmission: prosecution, investigation, equality 
HIV and Racial Minorities Workshop, Department of Law and Criminology, Aberystwyth University, 30 April 
2014. 
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Focus on complainants  
 

Ethnic/sexuality/gender breakdown of new HIV diagnoses in UK 
2003-2012: Total: 47,780 

All MSM: 26,433 [55.3%] –13.6% complainants 

All heterosexual males: 14,707 [30.8%] –9.1% complainants 

All heterosexual black African women: 18,340 [38.4%] – 0% 
complainants 

All heterosexual white women: 3,760 [7.9%] – 72.8% complainants 

Source: Yusef Azad, NAT. The criminal law and HIV transmission: prosecution, investigation, equality 
HIV and Racial Minorities Workshop, Department of Law and Criminology, Aberystwyth University, 30 April 2014. 
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Why the bias? 
 

Why is there a bias in court cases towards heterosexual white 
women complainants? 
•  Evidential reasons? – e.g. number of partners, last negative test? 

•  Shock/Non-acceptance of diagnosis? – NB prevention messages do not warn 
this group of HIV risk. 

•  Empowerment – better equipped to take a case forward than,  say, black 
African women? 

•  Criminal justice system bias towards ‘ideal’ victim’? 

  

 Source: Yusef Azad, NAT. The criminal law and HIV transmission: prosecution, investigation, equality 
HIV and Racial Minorities Workshop, Department of Law and Criminology, Aberystwyth University, 30 April 2014. 
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Useful resources 
  
•  BASHH/BHIVA Position statement ‘HIV transmission, the law and 

the work of the clinical team’ 
www.bhiva.org/documents/Guidelines/Transmission/Reckless-
HIV-transmission-FINAL-January-2013.pdf  

•  NAM ‘Social & legal issues for people with HIV’ / ‘Transmission of 
HIV as a criminal offence’ 
www.aidsmap.com/Transmission-of-HIV-as-a-criminal-offence/
page/1497494/ 

•  THT www.tht.org.uk/myhiv/Telling-people/Law 
•  NAT

www.nat.org.uk/Our-thinking/Law-stigma-and-discrimination/
Criminal-prosecutions.aspx 

•  HIV Justice Network www.hivjustice.net 
 

 
 


